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INSTRUCTIONS: ‘
This is the decision in your case. All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office. |

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must

be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(3)(1)('1).

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
2 motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as recjuired
under 8 C.F.R. 103.7. E o
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DISCUSSION: The nonimmigrant visa petition was denied by the
director and 1is now Dbefore the Associate Commissioner,
Fxaminations, on appeal. The appeal will be dismissed.

The petitioner is a non-profit organization operating a pre-school.
It gseeks to employ the beneficiary as a "teacher
agsistant/translator/Spanish teacher" for a five-year period. The
director determined the petitioner had not established that the
of fered position is a specialty occupation. : '

On appeal, counsel argues that the offered position is a specialty
occupation and the beneficiary is qualified to perform the duties
of a specialty occupation. Counsel states that the director did not
recognize that the translation requirements of the position are
characteristic of a specialty occupation and that the director
should not have inferred that the petitioner was hiring the
beneficiary to perform duties of a pre-school teacher. Counsel
further states that in other cases regarding translation positions,
the Service has found the job duties to be qualifying.

Ccounsel argues that this petiticn should be approved in view of the
approval of other petitions in the past. This Service is not
required to approve applications or petitions where eligibility has
not been demonstrated. The cases cited by counsel have no
precedential effect in this proceeding. See: 8 C.F.R. 103.3(c).

Section 101 (a) (15) (H) (1) (b} of the Immigration and Nationality Act
(the Act), 8 U.S8.C. 1101(a) (15) {H) (1) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184(i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States. :

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. 1184 (i) (2), to
qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice in the occupaticn, if such licensure is required to

practice in the occupation. In addition, the beneficiary must have

completed the degree reguired for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise ‘in the specialty through
progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (B), the petitioner shall
submit the following with an H-1B petition involving a gspecialty
occupation: ' : ‘
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1. A_certification from the Secretéry of Labor that the
petitioner has filed a labor condition application with
the Secretary,

2. A statement that it will comply with the terms of
the labor condition application for the duration of the
alien’s authorized period of stay, and ‘

3. Evidence that ‘the alien qualifies to perform
services in the specialty occupation. :

The petitioner has provided a certified labor condition application
for the occupation of "teacher assistant/translator" and a
statement that it will comply with the terms of the labor condition
application. '

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (C), to qualify to pérform
services in a specialty occupation, the alien must meet one of the
following criteria: . '

1. Hold a United States baccalaureate or higher degreé
required by the specialty occupation from an accredited
college or university;

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree required

" by the specialty occupation from an accredited college or
university; '

3. Hold an unrestricted State license, registration, or
certification which authorizes him or her to fully
practice the specialty occupation and be immediately
engaged in that specialty in the state of intended
employment; or ‘

4., Have education, specialized training, and/or
progressively responsible experience that is equivalent
to completion of a United States baccalaureate or higher
degree in the specialty occupation and have recognition
"of expertise in the specialty through progressively
responsible positions directly related to the specialty.

The beneficiarv was awarded a Master of Social Science degree in
1997 from and is conversant in the Spanish
language. s determl the beneficiary qualifies for the

offered position. ‘ |
The term ‘"specialty occupation" is defined at 8 EC.F.R.
214.2(h) (4) (ii1) as: 3
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an occupation which requires theoretical and practical
application of a body of highly specialized knowledge to
fully perform the occupation in such fields of human
endeavor, including, but not limited to, architecture,
engineering, mathematics, physical sciences, social
sciences, medicine and health, education, business
specialties, accounting, law, theology, and the arts, and
which requires the attainment of a bachelor’s degree or
higher in a specific specialty, or its equivalent, as a
minimum for entry into the occupation in the United
States.

pursuant to 8 C.F.R. 214.2(h) (4) (iii) (), to qualify as a speéialty
occupation, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalenﬁ
is normally the minimum requirement for entry into the
particular position; '

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an individual with a degree;

- 3. The employer normally requires a degree OY its
equivalent for the position; or ‘

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of a
baccalaureate or higher degree. |

The duties of the offered position are described in pertineﬁt part
as follows: ‘

Teacher Assistant for preschool. Will assist the teacher
. in implementing the education component of the Head Start
Program. Assist in development of lesson plans, assists
children in tooth-brushing and hand washing, etc. Will
work 6 hour days 9 months a year. Also Translator.

The responsibilities of the position are summarized as follows:

To assist in providing high quality, individualized
education to Head Start children in center environment
and to Head Start parents in the task of teaching their
own children social competency fostering positive self-
esteem and encouraging maximum family -involvement.

Recruits family and children to Head Start program.
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The petitioner has failed to establish that any of the four factors
enumerated above are present in this proceeding.’ The petitioner has
not shown that it has, in the past, required the services of
individuals with baccalaureate or higher degrees in a_specialized
area for the proffered position. In addition, the petitioner has
not shown that similar firms require the services of such
individuals in parallel positions.

The petitioner has not demonstrated that the duties of the offered
position require a baccalaureate degree in a specialized area, as

" distinguished from familiarity or a less extensive education as

they relate to translation duties. It is noted that the Matter of
Ho, 12 I&N Dec. 148 (Reg. Comm. 1967), by extension, determined
that the occupation of translator is not necessarily a specialty
occupation. In view of the foregoing, it is concluded that the
petitioner has not demonstrated that the offered position is a
specialty occupation within the meaning of the regulations in the

field of translating.

Additionally, the Handbook, 2000-2001 edition, at pages 354-355
finds no requirement of a baccalaureate or higher degree in a
specialized area for employment as a preschool teacher or. other
child-care worker such as a teacher assistant. Some preschool
teachers and child-care workers hold high school diplomas. Others
have some college training or hold baccalaureate degrees in child
development or early childhood education. In view of the foregoing,
it is concluded that the petitioner has not demonstrated that the
offered position is a specialty occupation within the meaning of
regulations. ' :

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act. 8 U.S.C. 1361. The petitioner
has not sustained that burden. ‘

ORDER: The appeal is dismissed. .



